The mine inspector testified that the violations were abated
by the manager within 30 minutes.

The third transformer (4160 volt) was enclosed by a fence
which had a gate that was closed but unlocked. A person would
have to open the closed gate to get to the transformer.

The mine manager promptly abated the violations by taking
three locks from his trailer home and immediately locking each of
the enclosures.

The mine inspector stated that when he asked the manager why
the transformer enclosures were not locked the manager told him
that he was busy and "just forgot."

On cross examination the mine inspector testified that he
made an earlier inspection of the mine site and at that time the
three transformer enclosures were "probably" locked since he did
look at them and did not issue a citation.

DISCUSSION AND FINDINGS

The mine operator admitted the violation and it is taken
here as established fact.

The only issue is what penalty is appropriate under the
facts of this case.

In determining the appropriate penalty Section 110(i) of the
Mine Act requires the Commission and its Judges to consider the
mine operators size, its negligence, its good faith in attempting
to achieve rapid compliance after notification of a violation,
its history of prior violations, the effect of the monetary
penalty on its ability to continue in business and the gravity of
the violation.

This was a very small three man operation consisting of a
father and his two adult sons.  The parties stipulated that the
size of the operation was small.

Evidence was presented that the access doors and gate to the
transformer enclosures were closed but were not locked at the
time of the inspection No evidence whatsoever was presented as
to how long the doors or gate had been unlocked. Appropriate
locks were provided by the operator and were readily available.
The only evidence we have as to why the doors were unlocked is
the hearsay statement that Mr. Waterson "forgot". Accepting this
statement as true this constitutes ordinary simple negligence.

The parties stipulated to the operator's good faith in
achieving rapid compliance.  This was based no doubt on the fact
the access doors and the gate to the transformer enclosures were
locked within 30 minutes after the violation was first noted.
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